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MVEMORANDUM OPI NI ON

HALPERN, Judge: Respondent has determ ned a deficiency in,
and additions to, petitioner’s 2001 Federal incone tax as
fol |l ows:

Additions to Tax

Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654(a)
$8, 624 $1, 861. 42 $1, 199. 58 $325. 82
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code of 1986, as anended and in effect for
2001, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

Respondent concedes the section 6651(a)(2) addition to tax
of $1,199.58, and we accept that concession. Petitioner’s
princi pal defense to the deficiency and the remai ni ng additions
to tax is that the Court lacks jurisdiction to hear this case.
| f we should decide that issue adversely to him petitioner’s
fall back position is that no “presunption of correctness”
attaches to respondent’s determ nations. Petitioner also
di sputes the remaining additions to tax.

Backgr ound

This case was called fromthe cal endar of the Court at the
commencenent of the Court’s trial session beginning at 10 a.m on
Decenber 12, 2005, in the Casey U S. Courthouse, 515 Rusk Ave.,
Houston, Texas. It was set for trial at 2 p.m on that day. At
the call of the calendar, we received and filed petitioner’s
nmotion to dismss for lack of jurisdiction (the notion to
dismss). The notion to dism ss consists of sone 15 pages, and
it is supported by 10 exhibits, consisting of an additional 27
pages. At the start of the trial, we received respondent’s oral
objection to the notion to dismss. W denied the notion to

dismss, informng petitioner that we were doing so because we
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had not had adequate tinme to address the notion before trial. W
invited petitioner to offer during the trial any evidence that
supported his claimthat we |acked jurisdiction and to argue the
merits of the claimon brief. Petitioner rested his case w thout
testifying, calling any witnesses, or offering any evidence at
al | .

Respondent called no witnesses but did offer into evidence
certified transcripts of account of the Forns 1040, U. S
| ndi vi dual I nconme Tax Return for petitioner for his tax years
endi ng Decenber 31, 2000 and 2001 (the transcripts of account).
The Court overrul ed petitioner’s rel evancy objections and
instructed the parties to address on brief petitioner’s argunent
that the transcripts of account had not been shown to be
aut henti c because, although they were acconpani ed by certificates
under seal and signed (the certificates), the certificates did
not bear any date.

Petitioner filed a petition and an anended petition. At the
time he filed the anmended petition, petitioner’s mailing address
was in Spring, Texas. Petitioner, although proceeding pro se, is
an attorney admtted to practice before this court.

Attached to the petition is a copy of what petitioner
describes in the petition as an “all eged” notice issued by the
I nternal Revenue Service (IRS) for 2001. The attachnent is a

t wo- page |l etter dated Novenber 29, 2004 (the Novenber 29 letter),
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addressed to petitioner, stating that it is a notice of
deficiency, and setting forth (1) a deficiency in incone tax of
$8, 624 for 2001 and (2) additions to tax for that year of

$1, 861. 42 under section 6651(a)(1), $1,199.58 under section
6651(a)(2), and $325.82 under section 6654(a). The Novenber 29
letter is signed by Lynne Wal sh, Field Director, Conpliance

Servi ces, Brookhaven Service Center.

Attached to the anended petition as exhibit Ais a docunent
that consists of the first page of the Novenber 29 letter and
four additional pages (the four additional pages), including a
t wo- page “Tax Cal cul ation Summary”. That summary shows, anong
ot her things, how the $8,624 deficiency in inconme tax was
cal cul ated, that petitioner was classified as a “non-filer”, and
t he sources, kinds, and amounts of incone that were reported to
the IRS by payers and taken into account by it in determ ning
petitioner’s inconme and the deficiency. Those sources and the
associ ated ki nds and anmounts of incone are as follows: (1) Texas
Department of Crimnal Justice, wages, $21,475; (2) Bloodworth &
G een, from Schedule K-1, Partner’s Share of |nconme, Deductions,
Credits, etc., $26,723; and (3) Harris County Federal Credit
Union, interest, $138. Hereafter, we shall use the term “notice”
to refer collectively to the Novenber 29 letter and the four

addi ti onal pages.
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Di scussi on

| nt roducti on

Al though in the petition and anmended petition petitioner
assi gns nunerous errors to respondent’s determ nations and makes
vari ous avernments in support thereof, on brief petitioner states
the nature of the controversy between himand respondent to be
the jurisdiction of the Court “on the points raised in
Petitioner’s Motion to Dismss.” He describes the issues to be
deci ded as whether (1) “the Court has jurisdiction to decide this
matter” (we assune respondent’s determnations), and (2) if we
determ ne we do have jurisdiction, respondent has “lost the
presunption of correctness.” He also clains that he is not
liable for the remaining additions to tax. W shall address
those issues. W deem petitioner to have abandoned any ot her

errors he assigned. See Mendes v. Comm ssioner, 121 T.C. 308,

312-313 (2003) (“If an argunent is not pursued on brief, we may
conclude that it has been abandoned.”).

1. Jurisdiction

A. | nt roducti on

We have subject matter jurisdiction to redeterm ne a
deficiency if the Comm ssioner has issued a valid notice of
deficiency and the taxpayer has tinely filed a petition. Secs.

6212 and 6213; Rules 13, 20; e.g., Minge v. Conmm ssioner, 93 T.C

22, 27 (1989). Because petitioner tinely filed the petition,
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the sole jurisdictional issue is whether respondent issued a
valid notice of deficiency. Petitioner has presented no evidence
that the notice is invalid, and, as set forth below, petitioner’s
attacks on the notice are without nerit. Contrary to the order
of the Court, petitioner did not file an opening brief.

Respondent did file an opening brief, and, in that brief, he
addresses the argunments that he believes were clearly raised by
petitioner. Petitioner filed an answering brief, and, in that
brief, directed his argunents to the points respondent raised.

We assune that those points define the dispute between the

parties. See Mendes v. Conm ssioner, supra.

B. The Legal Sufficiency of the Notice

Petitioner contests the sufficiency of the notice. For the
Secretary to issue a notice of deficiency, section 6212 requires
that he determ ne a deficiency, send notice of that deficiency to
t he taxpayer’s | ast known address, include with that notice
notice of the taxpayer’s right to contact the | ocal office of the
t axpayer advocate, and provide the taxpayer with contact
information for that office. Section 7522(a) provides that the
notice of deficiency “shall describe the basis for, and identify
the amounts (if any) of, the tax due, interest, additional
anounts, additions to the tax, and assessable penalties included
in such notice.” The section further provides: “An inadequate

description under the precedi ng sentence shall not invalidate
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such notice.” W have said: “‘[T]he notice is only to advise
the person who is to pay the deficiency that the Comm ssioner
means to assess him anything that does this unequivocally is

good enough.’” Jarvis v. Conm ssioner, 78 T.C. 646, 655-656

(1982) (quoting A sen v. Helvering, 88 F.2d 650, 651 (2d Cr

1937)). We have exam ned the notice, and we find that it is
sufficient.

C. Ret ur n Requi r enent

Petitioner insists that a deficiency in tax can be
determ ned only on the basis of a return of tax (either nade by
the taxpayer or prepared by the Secretary. See sec. 6020(b).).
Petitioner is wong. No return is necessary to determ ne a

deficiency. E.g., Roat v. Conm ssioner, 847 F.2d 1379, 1381-1382

(9th Gr. 1988); dark v. Canpbell, 501 F.2d 108, 117 (5th Gr

1974) (“the Service may determ ne a deficiency in the absence of
a return”).

D. Authority To Sign the Notice

Petitioner challenges the authority of Lynne WAl sh to sign
t he Novenber 29 letter. It is well settled that the Secretary or

his del egate may issue notices of deficiency. Secs. 6212(a),

7701(a)(11)(B) and (12)(A) (i) (allow ng redel egati ons of that

authority); e.g., Everman v. Conm ssioner, T.C Meno. 2003-137.

Del egation Order 4-8, set forth at Internal Revenue Manual (IRM

sec. 1.2.43.2, delegates authority to issue notices of deficiency
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to, anong others, “Wage & Investnent * * * Directors: * * * Field
Conpl i ance Services”. Lynne Walsh, Field Director, Conpliance
Servi ces, Brookhaven Service Center, was a proper del egate of the
Secretary to issue (sign) the notice. Furthernore, there is no
requi renent that a notice of deficiency be signed. E. g., Pendola

v. Comm ssioner, 50 T.C. 509, 513-514 (1968).

E. Wthdrawal of the Notice

Petitioner argues that the notice was w thdrawn “because it
was processed in error”. To support that claim petitioner asks
the Court to examne entries in a transcript of his individual
master file (the transcript or the | M-, as appropriate) that he
states he obtained fromthe IRS pursuant to a Freedom of
I nformation Act request. Although respondent describes the
transcri pt as an unaut henticated docunent that petitioner failed
to introduce into evidence, he neets petitioner’s argunent with
respect to the transcript head on. W assune, therefore, that
respondent accepts the authenticity of the transcript and has
wai ved his argunent that petitioner did not introduce it into
evi dence.

An IMF is a file maintained by the IRS that contains coded
information relevant to the tax status of an individual. United

States v. Buford, 889 F.2d 1406, 1407 n.1 (5th Cr. 1989). 1In

order to deci pher the coded information, a code book is needed.

Id. at 1407. There appear to be two relevant entries on the
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transcript: (1) Code 494, “90 Day Statutory Notice of Deficiency
| ssued”, processing date: Nov. 16, 2004, and (2) code 495, *“90
Day Notice Processed in Error”, processing date: Mar. 14, 2005.
Petitioner has failed to provide us with a code book to interpret
those entries. Nevertheless, petitioner argues that the purpose
of the second entry “is patently clear — the purported notice of
deficiency was w thdrawn because it was ‘processed in error’”

Respondent argues that petitioner m sunderstands the coded
entries and their shorthand expl anati ons. Respondent argues:

The Transaction Code Pocket Guide, Docunent 11734 (Rev.

6-2004), nore fully describes TC 495 as “C osure of TC

4942 or correction of TC 494 processed in error.”

Hence, TC 495 is not used solely to withdraw a notice

processed in error. |Indeed, IRMsec. 4.19.2.2.15(3)(b)

instructs tax examners to utilize TC 495 to reverse TC

494 prior to routing newy docketed Tax Court cases to

t he Appeal s Function. Thus, the presence of TC 495

does not mean that a notice of deficiency has been

W t hdr awn.

2 Transacti on Code 494 denotes the issuance of a
notice of deficiency. See Transactions Code Pocket

Qui de, Docunent 11734 (Rev. 6-2004).

We accept that an I MF contains coded information. W thout
evidence as to the neaning of that information, however, we are
unable to find that the entry petitioner relies on indicates that
the notice was withdrawn. Petitioner bears the burden of proof.
See Rule 142(a). Petitioner declined to offer any evidence.
Petitioner has failed to carry his burden of proving that the

noti ce was w t hdr awn.
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Finally, petitioner has cited no authority that a notice of
deficiency can be withdrawn. The Internal Revenue Code all ows
for a notice of deficiency to be rescinded in certain limted
circunstances. See sec. 6212(d). None of the circunstances
apply in this case.

[l Pr esunpti on of Correctness

We often state as a general rule that the Comm ssioner’s
determ nation set forth in a notice of deficiency is presuned

correct. E.g., Rozzano v. Comm ssioner, T.C Meno. 2007-177. On

brief, petitioner argues that the usual presunption of
correctness is overcone in this case because “the evidence is
unm st akably clear; the purported Notice of Deficiency was
‘“processed in error’”. Petitioner cites no authority in support
of that argunent; noreover, petitioner’'s claimis fatally
weakened by the sanme interpretive difficulty concerning the
“processed in error” |language that underm nes his claimthat the
notice was withdrawn. Petitioner has failed to show that the
usual presunption does not attach to the determ nations in the
noti ce.

V. Additions to Tax

A. Section 6651(a)(1)

Section 6651(a)(1l) provides for an addition to tax in the
event a taxpayer fails to file a tinely return (determned with

regard to any extension of time for filing), unless it is shown
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that such failure is due to reasonable cause and not due to
willful neglect. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on the
del i nquent return for each nonth or fraction thereof during which
the return remains delinquent, up to a maxi num addition of 25
percent for returns nore than 4 nonths delinquent.

B. Section 6654

Section 6654 provides for an addition to tax in the event of
an under paynent of a required installnment of individual estinmated
tax. Sec. 6654(a) and (b). Each required installnent is equal
to 25 percent of the “required annual paynent”, which, in turn,
is equal to the lesser of (1) 90 percent of the tax shown on the
individual’s return for that year or, if no returnis filed, 90
percent of his or her tax for such year, or (2) if the individual
filed a return for the i mredi ately precedi ng taxable year, 100
percent of the tax shown on that return. Sec. 6654(d)(1) (A and
(B)y(i) and (i1i). The due dates of the required installnments for
a cal endar taxable year are April 15, June 15, and Septenber 15
of that year and January 15 of the follow ng year. Sec.
6654(c)(2). An individual’s tax, for purposes of section 6654,
consi sts of incone and sel f-enploynent tax determ ned before the
application of any wage w thhol ding credits which, under section
6654(g) (1), are treated as paynent of estinmated tax. See sec.

6654(f). Section 6654(e) provides certain specified exceptions
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to the applicability of section 6654, none of which cover
petitioner.

C. Transcripts of Account

Respondent asks us to find fromthe transcripts of account
that petitioner did not file an inconme tax return for 2001, he
made no estimted tax paynents for that year, and, ultimately, he
is liable for the section 6651(a)(1) and 6654 additions to tax
respondent determ ned. Petitioner objects to the receipt of the
transcripts of account into evidence on the ground that
respondent failed to properly authenticate them since the
certificates acconpanying them were not dated.

Donestic public records under seal are self-authenticating
pursuant to rule 902(1) of the Federal Rules of Evidence, and
that rule has no requirenment that a date acconpany the seal and
signature required by the rule. Petitioner offered no authority
to the contrary, and we have found none. W accept the
transcripts of account as authentic.

D. Burden of Production

Respondent bears the burden of production with respect to
the section 6651(a)(1) and 6654 additions to tax. See sec.
7491(c). In order to carry that burden, respondent nust produce
sufficient evidence establishing that it is appropriate to inpose

the additions. See H gbee v. Conm ssioner, 116 T.C. 438, 446-447

(2001). Once respondent has done so, the burden of proof is upon
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petitioner to show that respondent’s determ nation of the
additions is incorrect. See id. at 447.

By the petition and the anended petition, petitioner as mnuch
as concedes that he filed no return for 2001. The transcript of
account confirns that he filed no return for 2001, and we so
find. Respondent has carried his burden of production, and
petitioner has failed to prove that respondent’s determ nation of
the section 6651(a)(1l) addition to tax is incorrect. The
transcripts of account also show that petitioner nmade no paynents
of estimated tax for 2001 and filed no return for 2000, and we so
find. Respondent has carried his burden of production, and
petitioner has failed to prove that respondent’s determ nation of
the section 6654 addition to tax is incorrect.

V. Section 6673(a)(1) Penalty

In pertinent part, section 6673(a)(1l) provides a penalty of
up to $25,000 if the taxpayer has instituted or naintained
proceedi ngs before the Tax Court primarily for delay or the
t axpayer’s position in the proceeding is frivolous or groundl ess.
“The purpose of section 6673 is to conpel taxpayers to think and
to conformtheir conduct to settled principles before they file

returns and litigate.” Takaba v. Comm ssioner, 119 T.C 285, 295

(2002). “A taxpayer’s position is frivolous “if it is contrary
to established | aw and unsupported by a reasoned, col orable

argunent for [a] change in the law.’” [d. at 287 (quoting
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Col eman v. Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986)). *“‘'The

inquiry is objective. [If a person should have known that his
position is groundless, a court may and shoul d i npose
sanctions.’” 1d.

Petitioner is a lawer, admtted to practice before this
court. Nevertheless, his filings are studded with frivol ous
argunents and groundl ess cl ai ns, nostly abandoned in favor of his
unsuccessful defense that we lack jurisdiction in this case. For
instance, in the petition, he nmakes the following clains: He is
a nonresident alien; he is not a citizen or resident of the
United States; he has no incone subject to taxation by the United
States, and he has not w thheld any noneys on behal f of any
Federal entity, resident, nonresident person, or entity. He adds
that, if the United States proved that the source of his incone
was froma donmestic corporation of the United States or is
otherwi se directly connected to doing business in the United
States, then, since that would be new know edge to him it would
war rant abatenent of the penalty and interest on the tax due. He
clainms that the Secretary failed to notify him

that he was the recipient of “federal incone” froma

“U.S. Corporation” that was synonynbus in scope to the

“United States” [See 28 U. S.C. sec. 3002(15) (2000).]

and, therefore, petitioner would be conpelled to

acknow edge that a “RETURN’' of that income is required

under the local laws of the District of Colunbia, the

| RC approved August 16, 1954, re-designated the |IRC of
1986.
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Attached to petitioner’s declaration in support of the
motion to dismss is a copy of what he describes as a sworn
statenent that he sent to respondent on Septenber 21, 2004,

“rebutting purported ‘wage’ and ‘inconme’ assertions” by

respondent. In that statenent, petitioner clains anong ot her
things: “l ama non-resident alien of the United States. | ama
citizen and resident of the State of Texas”. Also: “Since | am

a non-resident alien of the United States, and the ‘ Texas
Department of Crimnal Justice’ is not a federal entity or an
entity who's situs is wwthin a federal possession or territory,
the noney | may have received fromthis ‘ PAYER , as wages are not
taxabl e i ncone per the ‘IRC.”

In the anended petition, petitioner nmakes additional,
frivol ous argunents and groundless clains; e.g., he is not
required to file an income tax return because the form does not
contain an O fice of Managenent and Budget nunber, which
petitioner believes is required on the form That is a famliar
tax-protester argunent rejected out of hand by the courts. See,

e.g., United States v. Kerwin, 945 F.2d 92 (5th Gr. 1991);

McDougall v. Conmissioner, T.C. Menob. 1992-683, affd. w thout

publ i shed opinion 15 F.3d 1087 (9th G r. 1993).
Petitioner has nade frivolous argunments and groundl ess
clains, and we can see no purpose for those argunents and cl ai ns

other than to delay respondent’s collection of taxes due and
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owng. On the prem ses stated, we shall require petitioner to
pay a penalty to the United States pursuant to section 6673(a)(1)
of $2, 500.

VI . Concl usion

Taki ng into account respondent’s concession of the section

6651(a)(2) addition to tax,

An appropriate order

and decision will be entered.




